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STATEMENT OF QUESTION PRESENTED. 

In an action for damages resulting from the collision of 
two motor vehicles traveling in opposite directions on a 
public road in Maryland, where the evidence showed ab¬ 
normal weather and road conditions and tended to show 
that appellant’s truck was on the wrong side of the road 
at the time it was in collision with appellee’s automobile, 
was it proper under the Maryland law to charge the jury 
that the burden was on appellant to prove that the pres¬ 
ence of its truck on the wrong side of the road resulted 
from something other than appellant’s negligence if the 
jury found appellant’s truck was not on the right half of 
the road, and that if the jury so found, while it may not 
necessarily be negligence, it is strong evidence of negligence 
where its presence directly and proximately causes the 
accident? 
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United States Conit of Appeals 

Foe the District op Columbia Circuit. 


No. 11,016. 


FIRESTONE TIRE AND RUBBER COMPANY, 

Appellant, 

v. | 

NORMAN W. DOVE, AppeUee. 


Appeal From the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


i 

JURISDICTIONAL STATEMENT. 

This is an appeal from a judgment on a verdict in favor 
of the appellee in an action for damages resulting fronji the 
collision of two motor vehicles traveling in opposite direc¬ 
tions on a public road in Maryland. The District Court 
had jurisdiction under Section 11-306 of the District of 
Columbia Code, 1940 Edition, and this court has jurisdic¬ 
tion under Section 1291, Title 28 of the United States Code 
Annotated. 
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STATEMENT OF CASE. 

The accident involved occurred on a public road in Mary¬ 
land, near the crest of a hill. Appellant’s truck was com¬ 
ing up one side of the hill and the appellee’s automobile 
was coming up from the other side. Appellant’s truck 
reached the crest of the hill first. The collision occurred 
on the side the appellee was ascending and the appellant 
had begun to descend. The roadway was narrow—16 feet 
wide—and hemmed in by banks, not over 22 feet apart. 
There were narrow dirt shoulders, that were not good and 
there was a three to four inch depression along the edge 
of the roadway. Ice, snow and slush covered the roadway 
and sides thereof. They were slippery. The weather was 
bad and it was getting dark enough to require headlights. 
(Tr. 3 to 116, and 175 to 176.) 

The appellee requested the following instruction: 

“Plaintiff’s Instruction No. 2. 

“The jury are instructed that if they find by a pre¬ 
ponderance of the evidence that the defendant, by its 
agents, servants or employees, was to the left of the 
center of said highway, that although this may not 
necessarily be negligence on its part, yet its actions 
are strong evidence of negligence where such violation 
directly or proximately caused a collision, and the bur¬ 
den is then upon it to show that the condition of the 
road, or an emergency in traffic had caused it to be 
rightfully on the left side of the road and if you find 
from the preponderance of the evidence that defendant 
has not satisfactorily carried said burden then your 
verdict must be for the plaintiff.” (App. 4) 

Based on Plaintiff’s Instruction No. 2, the trial judge 
gave the jury the following instructions: 

“You are instructed, if you find by a preponderance 
of the evidence, that the defendant was on the left of 
the center of the highway, although this may not be 
negligence on his part, yet his action is strong evidence 
where such violation proximately causes a collision. 
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“If yon should find that the defendant was not on 
the right half of the road, the Maryland courts have 
said: 

“ ‘While a driver who violates this statutory rule 
may not necessarily be negligent, his action is string 
evidence of negligence where such violation directly 
and proximately causes a collision’— 

“Note what the Court said. It does not say, * \ • 
by virtue of the fact he may be on the wrong side of 
the road and therefore he is responsible for what hap¬ 
pened,’ not at alL 

“It says that his action, while it may not necessarily 
be negligent, it is strong evidence of negligence where 
his presence directly and proximately causes the acci¬ 
dent 

“What is meant by ‘proximate cause,’ you have! al¬ 
ready been informed. 

“So, therefore, under those circumstances, the bur¬ 
den is upon the defendant to show that the condition 
of the road caused him to be rightfully on the other 
side of the road. 

“Do I make it clear? 

“The defendant says here, by vitrue of snow and 
ice, ‘I was on the wrong side of the road.’ He has^ to 
prove it. If you should find that his being on the road 
directly and proximately caused the accident, because 
being on the wrong side of the road is a violation! of 
the statute of Maryland.” (App. 14 and 15; Italics 
supplied) 

Before and after the charge to the jury, appellant made 
appropriate objection to Plaintiff’s Instruction No. 2 and 
to the instructions to the jury based thereon. (App. 6! to 
10 and 16) 

Appellant filed a motion for a new trial on the same 
grounds as it relies on in this appeal and filed substan¬ 
tially the same argument in support thereof as hereinafter 
appears, and the trial judge denied the motion. (Tr. 165) 

i 

i 


i 

i 
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STATUTES INVOLVED. 

The following sections of the Maryland traffic laws are 
involved: 

“162. Upon all roadways of sufficient width a vehicle 
shall be driven upon the right half of the roadway, ex¬ 
cept as follows: 

1. When overtaking and passing another vehicle pro¬ 
ceeding in the same direction under the rules govern¬ 
ing such movement; 

2. When the right half of a roadway is closed to traffic 
while under construction or repair; 

3. Upon a roadway divided into three marked lanes for 
traffic under the rules applicable thereon; or 

4. Upon a roadway designated and sign posted for one¬ 
way traffic.” 

“163.. Drivers of vehicles proceeding in opposite direc¬ 
tions shall pass each other to the right and upon road¬ 
ways having width for not more than one line of traffic 
in each direction each driver shall give to the other at 
least one-half of the main traveled portion of the road¬ 
way as nearly as possible.” 

STATEMENT OF POINTS. 

The court erred in granting Plaintiff’s Instruction No. 2 
and in giving the jury the instructions based on Plaintiff’s 
Instruction No. 2. 

SUMMARY OF ARGUMENT. 

It was error to instruct the jury that appellant had to 
prove that the presence of its truck on the wrong side of 
the road resulted from something other than appellant’s 
negligence if the jury found the truck was on the wrong 
side of the road. Such a finding by the jury would not 
shift the burden of proof. The burden of proof does not 
shift. The burden of proof was with and remained with 
appellee to prove the truck was on the wrong side of the 
road as the result of appellant’s negligence. 
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The court misconstrued and misapplied Crunkilton v. 
Book, 185 Md. 1, 42 A. 2d 517, 519. The rule in Maryland 
is, as it is elsewhere, that the burden of proof does not 
shift The only burden that shifted to appellant was the 
burden of proceeding with the evidence. After appellant 
had proceeded with the evidence and the trial judge 'Sub¬ 
mitted the question of fact to the jury, the problem became 
one of weighing a permissible inference of negligence 
against the other facts and circumstances shown by the 
evidence, and the instructions on the subject, if any, should 
have been about inferences rather than burdens as counsel 
for appellant stated to the trial judge. (App. 10) 

The abnormal road and weather conditions shown by the 
evidence could have been the cause of the presence of ap¬ 
pellant’s truck on the wrong side of the road. In these cir¬ 
cumstances, it was error to instruct that if the jury “should 
find that the defendant was not on the right half of jthe 
road, * * * while it may not necessarily be negligence, it is 
strong evidence of negligence where his presence directly 
and proximately causes the accident.” Such an instituc- 
tion might be appropriate where nothing except negligence 
could have caused a vehicle to be on the wrong side of the 
road. 

ARGUMENT. 

i 

It was error to instruct the jury that appellant had to prove 
the presence of its truck on the wrong side of the road 
resulted from something other than appellant’s negli¬ 
gence if the jury found the truck was on the wrong side 
and that if the jury found appellant’s truck was not on 
the right half of the road, while it may not necessarily 
be negligence, it is strong evidence of negligence where 
its presence directly and proximately causes the acci¬ 
dent. 

The trial judge based the challenged instructions on the 
case of Crunkilton v. Hook, 185 Md. 1, 42 A. 2d 517, 519. 
That case did not involve, as in the case at bar, a question 
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of what a jury should be instructed about the effect of its 
finding that the defendant’s vehicle was on the wrong side 
of the road at the time of the accident. Bather the ques¬ 
tion involved was as to the effect of evidence that the de¬ 
fendant’s vehicle was on the wrong side of the road. The 
Maryland Court of Appeals stated that the burden is then 
on the defendant to show that the conditions of the road 
or an emergency in the traffic had caused him to be right¬ 
fully on the left side of the road. The court did not hold 
that the burden of proof shifted. The “burden” referred 
to was the burden of proceeding with the evidence or the 
“burden of meeting” the inference it was permissible to 
draw from such evidence in the circumstances of that case. 

The appellant contends that the burden involved was a 
question for the court and not the jury; that is to say, the 
evidence that appellant’s truck was on the wrong side of 
the road created a permissible inference of negligence and 
required the court to rule at the close of appellee’s evi¬ 
dence that appellant had the burden of meeting appellee’s 
evidence, or, in other words, the “burden of going for¬ 
ward” with the evidence. When the court so ruled at the 
close of appellee’s evidence and appellant went forward 
with the evidence and the case was ready to be submitted 
to the jury, the problem of that burden had been passed 
and was out of the case and neither the court nor jury was 
any longer concerned with that burden. Thereafter it was 
a matter of weighing the permissible inference against the 
other facts and circumstances shown by the evidence, and 
in relation thereto the jury should have been instructed 
about inferences rather than burdens as counsel for ap¬ 
pellant stated to the trial judge. (App. 10) The instruc¬ 
tions, if any, should have been that if the jury found from 
the evidence that appellant’s truck was on the wrong side 
of the road, it was permissible to infer from such finding 
that the truck was there as a result of negligence on the 
part of appellant’s driver, and the jury should weigh that 
permissible inference against the other facts and circum- 
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i 

stances shown by the evidence in determining whether or 
not appellant’s truck was there as a result of negligence of 
appellant’s driver. 

In Fisher v. Baltimore Tramsit Co., 184 Md. 399, 41 A. 2d 
297, the Maryland Court of Appeals said: 

11 * * * Actually, the portion of the charge excepted 
to does not instruct upon contributory negligence, but 
merely states the familiar principle that the burden of 
proof upon the whole case does not shift, but is still 
upon the party holding the affirmative after all the 
evidence is in. See Deeds, Stephen Digest of Evidence 
(Md. Ed.), p. 475, Meyer Motor Co. v. First National 
Bank, 154 Md. 77, 81, 140 A. 34; and Crowther v. 
Hirschman, 174 Md. 100, 109, 197 A. 868.” 

i 

i 

In Crowther v. Hirschman, 174 Md. 100,109, 197 A.i 868, 
the Maryland Court of Appeals said: 

“As said in 2 Jones’ Commentaries on Evidence, 
(2nd Ed.) p. 859: 1 Discrimination must be exercised 
in using the terms ‘burden of proof and weight of evi¬ 
dence :’ while the burden of proof remains on the party 
affirming a fact in support of his case, and is not 
changed in any aspect of the case, except by legal pre¬ 
sumption, the weight of evidence shifts from side to 
side in the progress of the trial, according to the na¬ 
ture and strength of the evidence offered in support 
or denial of the main fact to be established. During 
the progress of the trial it often happens that a party 
gives evidence tending to establish his allegation, suffi¬ 
cient, it may be, to establish it prima facie, and it is 
sometimes said that the burden of proof is then shifted. 
All that is meant by this is that there is a necessity for 
evidence to answer the prima facie case or it will pre¬ 
vail; but the burden of maintaining the burden of the 
issue involved in the action is upon the party alleging 
the fact which constitutes the issue, and tins burden 
remains throughout the trial.’ Meyer Motor Car Co. 
v. First National Bank, 154 Md. 77, 81,140 A. 34.” 

While the case of Commercial Molasses Corporation v. 
New York Tank Barge Corporation, 314 U. S. 104,86 L.jEcL 


i 
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89,62 S. Ct. 156, involved the liability of a bailee for alleged 
negligence, the question of the effect of the evidence in¬ 
volved was in principle the same as the question involved 
in the case at bar. The Supreme Court said: 

“The burden of proof in a litigation, wherever the 
law has placed it, does not shift with the evidence, and 
in determining whether petitioner has sustained the 
burden the question often is, as in this case, what in¬ 
ferences of fact he may summon to his aid. • • • 

“Whether we label this permissible inference with 
the equivocal term ‘presumption’ or consider merely 
that it is a rational inference from the facts proven, 
it does no more than require the bailee, if he would 
avoid the inference, to go forward with evidence suffi¬ 
cient to persuade that the non-existence of the fact, 
which would otherwise be inferred, is as probable as 
its existence. It does not cause the burden of proof 
to shift, and if the bailee does go forward with evi¬ 
dence enough to raise doubts as to the validity of the 
inference, which the trier of facts is unable to resolve, 
the bailor does not sustain the burden of persuasion 
which upon the whole evidence remains upon him, 
where it rested at the start (Citing authorities) ” 

In Capital Transit Company v. Jackson, 80 U. S-App. 
D. C. 162,149F.2d 839, 161 A.LE. 1110, the question was 
whether or not a passenger on a streetcar had made out 
a prima facie case by showing she was a passenger and 
that without any fault on her part she was injured as a 
result of a collision between the streetcar and a truck. 
While the case thus arose under different facts, the prob¬ 
lem of evidence involved was essentially the same as the 
problem in the case at bar. This court said: 

“Some of the decisions hold that a ‘presumption’ 
arises, some a ‘permissible inference,’ others a ‘prima 
facie case,’ and in still others that the burden of proof 
is shifted to the defendant. The confusion is added to 
by the continued use of the words res ipsa loquitur to 
describe all of these rules without distinguishing 
among them. But whatever the result of the appli- 
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cation of the rule in other jurisdictions, in the District 
of Columbia the rule is that, when res ipsa is applica¬ 
ble, it permits an inference of negligence and! thus 
establishes a prima facie case, or, in other words, 
makes a case to be decided by a jury. But it does not 
shift the burden of the proof. When all the evidence 
is in, the question for the jury still is whether thel pre¬ 
ponderance is with the plaintiff.” 


The abnormal road and weather conditions shown by the 
evidence could have been the cause of the presence of ap¬ 
pellant’s truck on the wrong side of the road if the jury 
found it was there. In these circumstances, it was error 
to instruct that if the jury “should find that the defendant 
was not on the right half of the road, * • • while it !may 
not necessarily be negligence, it is strong evidence of negli¬ 
gence where his presence directly and proximately caluses 
the accident.” Such an instruction might be appropriate 
where the evidence shows that nothing except negligence 
could have caused a vehicle to be on the wrong side of the 
road. 


U. 8. v. U. 8. Gypsum Co., 67 F. Supp. 397, 333 U. S. 

364, 92 L. Ed. 746, 68 S. Ct. 525, 

Kenney v. Washington Properties, 76 U. S. App. 

D. C. 43, 128 F. 2d 612, 146 A. L. R. 1, 

Levy v. Vmghcm, 42 App. D. C. 146. 

i 

CONCLUSION. 

It is respectfully submitted that the judgment should be 
reversed. 


Arthur J. Hillanp, 
Attorney for Appellant. ! 
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PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS 

154 Filed Apr 15 1949 

UNITED- STATES DISTRICT COURT POE THE DISTRICT OP COLUMBIA 

Civil Action No. 1613- ’49 
Norman W. Dove, Ijamsville, Maryland, Plaintiff 

v. 

Firestone Tire and Rubber Company, a body corporate, 
604 Rhode Island Ave., N. E., Washington, D. C., 
Defendant 

Complaint for Personal Injuries—Automobile Collision 

1. Plaintiff is an adult citizen of the United States and a 
non-resident of the District of Columbia and the amount in 
controversy, exclusive of interest and costs, exceeds the 
sum of Three Thousand Dollars ($3,000.00). 

2. The defendant is a non-resident corporation, having 
offices and doing business in the District of Columbia. 

3. That on, to wit, February 10, 1949, the defendant, by 
its servant, agent, and employee, negligently, carelessly, 
and recklessly operated a motor vehicle so as to collide 
with the automobile owned and operated by the plaintiff on 
Maryland, Route 80, at, in, or near Kempton, Frederick 
County, State of Maryland; that the defendant, through its 
agent, servant, and employee, also operated said motor ve¬ 
hicle in a negligent, careless, and reckless manner and in 
violation of the traffic regulations then and there in full 
force and effect. 

4. That as a result of the aforesaid negligence, careless¬ 
ness, and recklessness of the defendant, the plaintiff sus¬ 
tained severe, painful, and permanent injuries to his 
shoulders, legs, and knees, head, and face; that he sustained 
two fractured ribs on his left side; that he had severe and 
painful injuries to his chest and that there was a laceration 
of his right wrist; that he had a laceration of the left side 



s 

of the face close to the eye and large abrasions involving 
the inner side of the right knee and onter side of the left 
lower thigh and the anterior chest; that he sustained pain¬ 
ful and permanent injury to Ms hack and that it has hin¬ 
dered him in Ms work as a carpenter; that he has sustained 
permanent injury to Ms cervical spine; that he has been 
compelled to expend great sums of money for jmed- 
155 ical care and x-ray and will have to continue {o do 
so in the future; that he lost considerable wages as a 
result of Ms inability to work at Ms usual occupation and 
will lose wages in the future; that he sustained a loss by 
way of damages to Ms automobile. 

Wherefore, the plaintiff demands of the defendant a 
judgment in the sum of Twenty-five Thousand Dollars 
($25,000.00) besides interest and costs. 


156 Filed May 5 1949 

Answer 

First Defense 

The complaint fails to state a claim against the defend¬ 
ant upon wMch relief can be granted. 

Second Defense 

The defendant states that the injuries and damages,, if 
any, sustained by the plaintiff were caused by the negli¬ 
gence of the plaintiff. 

. 

Third Defense j 

The defendant states that the injuries and damages, if 
any, sustained by the plaintiff were caused by Ms contribu¬ 
tory negligence. 

Fourth Defense 

The collision involved was an unavoidable accident. 

j • 
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Fifth Defense 

1-2. The defendant admits the allegations of paragraphs 
1 and 2 of the complaint. 

157 3. The defendant admits that at the time and place 

alleged in paragraph 3 of the complaint a collision 
occnrred between an automobile operated by the plaintiff 
and a motor vehicle owned by the defendant, but denies 
each and all of the remaining allegations of paragraph 3 
of the complaints 

4. The defendant has no knowledge or information suf¬ 
ficient to form a belief concerning the allegations of para¬ 
graph 4 of the complaint and therefore denies each and all 
of the allegations of the said paragraph of the complaint. 


162 Filed Mar 11951 

Plaintiff's Instruction No. 2 

The jury are instructed that if they find by a preponder¬ 
ance of the evidence that the defendant, by its agents, ser¬ 
vants or employees, was to the left of the center of said 
highway, that although this may not necessarily be negli¬ 
gence on its part, yet its actions are strong evidence of 
negligence where such violation directly or proximately 
caused a collision, and the burden is then upon it to show 
that the condition of the road, or an emergency in traffic 
had caused it to be rightfully on the left side of the road 
and if you find from the preponderance of the evidence that 
defendant has not satisfactorily carried said burden then 
your verdict must be for the plaintiff. 


163 Filed Mar 11951 

Verdict and Judgment 

This cause having come on for hearing on the 26 day of 
February, 1951, before the Court and a jury of good and 
lawful persons of this district, to wit: 
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Minta EL Davis George R. Boss 

Melba D. Abbate Kenneth E. Jones j 

John C. Cole Lewis M. Bivins 

Minnie E. Strasser Florence Francis Turner 

Walter Franklin Smith, Jr. Kathryn Campbell 
Mary E. Lloyd Pauline M. DiGeronimo 

I 

who, after having been duly sworn to well and truly try 
the issues between Norman W. Dove, plaintiff and Fire¬ 
stone Tire and Rubber Company, defendant, and after this 
cause is heard and given to the jury in charge, they upon 
their oath say this 1st day of March, 1951, that they find 
the issues aforesaid in favor of the plaintiff and that; the 
money payable to him by the defendant by reason of the 
premises is the sum of Six Thousand Five Hundred 
Dollars. 

Whebefobe, it is adjudged that said plaintiff recover of 
the said defendant the sum of Six Thousand Five Hundred 
Dollars together with costs. 

Harry M. Hull, 

Clerk, 

By William L. Poland, 

Deputy Clerk. 

By direction of 
Judge Matthew F. McGuire 


168 Filed Apr 201951 

Defendant’s Statement of Point on Which It Intends to Rely 

on the Appeal 

The defendant says that on the appeal in the above-en¬ 
titled action, it intends to rely on the following point: 

The court erred in granting plaintiff’s instruction num¬ 
ber 2 and in the instruction the court gave the jury based 
on plaintiff’s instruction number 2. 


i 
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EXCERPTS PROM. TESTIMONY AND PROCEEDINGS 

117 Proceedings Covering Settlement op Requests by 
Plaintiff and Dependant fob Instructions to 
the Jury. 


124 The Court: Now* No. 1 for the plaintiff. That is 
the stereotyped form. Granted in substance; denied 

as framed. 

No. 2. Where did yon get that! 

Mr. Brick: Got it out of the case I read to Your Honor 
in the office. 

The Court: I will reserve on that, and I will take 

125 a look at it- 

No. 3. 

Mr. Hilland: As I recall that case, it simply put the bur¬ 
den of going forward— 

The Court: Go up and look on my desk and get that 
Maryland case (addressing the clerk). 


126 Now, we will go back to No. 2. 

This Crunkilton v. Hook, 42 Atlantic, Second, page 
519. That fits in with your snow and ice exception, Mr. 
Hilland. 

Mr. Hilland: He is putting the burden of proof on us. 

The Court: Here is what the case says: 

“While a driver who violates this statutory rule may not 
necessarily be negligent, his action is strong evidence of 
negligence where such violation directly and proximately 
causes a collision, and the burden is then on him to show 
that the condition of the road or an emergency in the traffic 
had caused him to be rightfully on the left side of the 
road.” 

It says above that: 

“One of the rules of the road in force at the time of the 
accident prescribed that all vehicles must at all times keep 
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to the right of the center of the highway when driven upon 
highways of sufficient width, except (1) upon streets or 
roads where traffic is permitted to move in one direction 
only, (2) when overtaking and passing another vehicle, and 
(3) when it is impracticable to travel on such side of the 
highway.’* 

That is the law. I 

1 

Mr. Hilland: That is in the burden in going forward 
with the evidence, to explain his presence on thel other 

127 side of the road. 

The Court: The burden of proof never shiftjs. In 
other words, your excuse is that if the jury should find that 
the defendant was on the wrong side of the road, he was 
there by virtue of the condition of the road; namely, j snow 
and ice; but the burden of proof is on him to convince the 
jury, if they should find that he was on the wrong side of 
the road, that it was caused by the condition which he 
alleges— 

Mr. Hilland: I do not think that is the way he has drawn 
the instruction. 

The Court: I will give the instruction as it appears here 
on page 519 of the case. I will tell the jury in substance, 
this: 

Now, there has been some evidence here about the condi¬ 
tion of the road with reference to snow and ice, and there 
has been testimony on both sides as to what the weather con¬ 
ditions were on this particular day. You are instructed, as 
a matter of law, that it is the law of Maryland that while 
a driver may violate this statutory rule, namely, driving on 
the right side of the road, and if he should violate it, he 
may not necessarily be negligent, but you are instructed 
that his action is strong evidence of negligence where such 
violation directly and proximately causes the collision^ and 
the burden is then on him, on this defendant, to show that 
the condition of the road, that is, its condition as to 

128 ice and snow, caused him to be rightfully, as he 
claims, on the left side of the road. He has the 1 bur- 

den, as far as that aspect of the case is concerned. 
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Now, of course, as you have been instructed, the general 
burden with reference to his case is always on the plaintiff. 
In other words, the plaintiff must show negligence upon the 
part of the defendant, and that such negligence upon the 
part of the defendant, as I have instructed you with refer¬ 
ence to that term, proximately caused the plaintiff’s injury. 

Mr. Brick: What that actually means is this: The bur¬ 
den of satisfactorily proving his being on the wrong side of 
the road is on him? 

The Court: He has to show that ice and snow and such 
conditions that he alleges he was confronted with on that 
night were actually present there and caused him to be, if 
the jury to find him to be, on the wrong side of the road. 

Mr. Hilland: What is the reference? 

The Court: 42 Atlantic Second, page 519. That is the 
law of Maryland, as I see it. I know nothing about it 
otherwise. 

So, there you are, gentlemen. 

Mr. Hilland: I think he has more in his prayer. 

The Court: I am not going to give his prayer. 

Mr. Hilland: You are not? 

The Court: I am going to give that part of the 
129 case that I have just quoted with the interpolations I 
have made. 


130 Mr. Hilland: With reference to this second in¬ 
struction of the plaintiff, I am convinced, from a 
study of that, that it would be an error to give that in¬ 
struction. 

The Court: What is that? 

Mr. Hilland: I am convinced that it would be an error 
to give plaintiff’s instruction No. 2. 

The Court: He is convinced it would be error to give 
plaintiff’s instruction No. 2. 

Mr. Hilland: That cites this case of Consolidated Gas, 
Electric Light & Power Company v. O’Neill, 175 Maryland 
47, 51 200A.359. 
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(At this point, Mr. Hilland read from the Consolidated 
case, above referred to.) I 

Mr. Hilland: That fact creates a permissible inference, 
and they also called it an equivocal inference. If the judge 
who wrote this opinion were a student of Wigmore, he 
would have used the expression of “going forward with the 
evidence,” rather than “burden of proof”— ! 

131 The Court: Wigmore is not making the law in 
Maryland. 

Mr. Hilland: Everybody agrees with that. When it 
comes to the language to be used, there is a definite usage— 

The Court: What I am going to say is this: 

If you should find that the driver of the truck violated 
the statutory rule, namely, he did not keep on his right 
side of the road, that of itself may not necessarily be neg¬ 
ligence, but it is strong evidence of negligence if such viola¬ 
tion directly and proximately caused the collision, unless 
you should find that he was confronted with an emergency 
situation, namely the presence of snow and ice on the high¬ 
way, which put him, if you should find him there, in a jplace 
where ordinarily he should not have been. 

I think that covers it. It is evidence of negligence. 

Mr. Hilland: But, the burden still remains on the plain¬ 
tiff of showing the defendant’s negligence, and— 

The Court: The burden of proof is always on the plain¬ 
tiff,- ! 

Mr. Brick: Granted. 

The Court: I have not finished—to show negligence}; and 
the next is between the negligence and the injury which 
proximates causation. 

I will also tell the jury that the defense in this case is 
negligence upon the part of the plaintiff, and contributory 
negligence, and so therefore the defendant has the 

132 burden of showing negligence upon the part of the 
plaintiff, and the next proximate causation between 

the negligence shown, if it is shown, by the preponderance 
of the evidence, and the injury; and if the defendant stows 
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that it is entitled to a verdict, or if he shows contributory 
negligence on the part of the plaintiff— 

Mt, Hi!land: Or unavoidable accident 
The Court: —or unavoidable accident. This says, how¬ 
ever, “Where such a violation”— 

And the burden is then on him if the jury should find he 
was on the wrong side of the road, and such violation proxi- 
mately caused the accident, the burden is on the defendant 
to go forward and show that the condition of the road, or 
emergency in the traffic that caused him to be rightfully 
on the left side of the road—his defense was, “I was there 
because I could not help it; I could not help it because of 
the conditions I was confronted with, namely, ice and snow. 

Mr. Brick: Even if there is ice and snow, and all those 
conditions, yet if he was not exercising due care— 

The Court: That is basic. I am trying to lecture you 
on the law. 

Mr. Hilland: I struggled with this same problem in that 
case I just finished before Judge Morris, where I repre¬ 
sented the plaintiff, and I was trying to argue that there 
was a shift of burden, and he took the position—and 
133 I have since concluded, rightfully—I am glad that 
he did—it concerns the Court in making the deter¬ 
mination of whether or not the plaintiff has made out a 
prima facie case, and whether there is a duty or burden of 
going forward with the evidence. What the jury should 
be told is about inferences rather than about burdens. 

The Court: I have got to instruct the jury on the bur¬ 
den of proof. You will be satisfied with what I say. Do 
not worry. 

Court’s Charge to the Jury. 


136 Now, the burden of proof in this case, as in every 
other case of this character, is upon the plaintiff to 
prove his case by what we call the preponderance of the 



evidence. That is formidable language. It has a veiy im¬ 
portant legal meaning. What does it mean? It synply 
means evidence that to yon, who have heard it, as the tri¬ 
bunal, which must decide the controversy, is of the more 
satisfactory character. 

The best definition is one by way of illustration. You 
take the evidence of the plaintiff and you put it on a scale, 
so to speak, in your own mind. You all know the 

137 story of the apothecary scales. You have the evi¬ 
dence of the plaintiff on one side, and the evidence 

of the defendant on the other. If it goes down on the plain¬ 
tiff’s side, the plaintiff has proved negligence by the | pre¬ 
ponderance of the evidence, because the scale is weighted in 
his favor by virtue of the evidence which he has brought 
forward. 

On the other hand, if the scale goes down on the defend¬ 
ant’s side, then the plaintiff has failed to sustain the bur¬ 
den of proof. 

What if the scales are even? The plaintiff has failed to 
sustain the burden proof, and you are so instructed. The 
scales that you figuratively use in your mind, the scales of 
the character I have indicated, must go down on the bide 
of the plaintiff, because he must show negligence by the 
preponderance of the evidence. 

Now, he must do something more. He must show that 
the negligence, which he shows, was proximate cause of his 
injury. What is negligence? Negligence is the doing of 
an act which an ordinary prudent person would not do in 
the circumstances, or the failure to perform an act which 
an ordinary prudent person would have performed in the 
circumstances. That is what is meant by negligence. It 
is departure from the standard of care. 

Whose standard do we say must be conformed with? 
The standard of a college graduate, or an engineer, 

138 or a lawyer, or a doctor, or a baker, or a butcher? 
No. What the ordinary person would have done fin¬ 
der the circumstances, the ordinary prudent, reasonable 
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man or woman. That is the standard yon apply in order 
to determine whether or not there is negligence under the 
circumstances. 

And, therefore, as I have said to yon, the plaintiff must 
sustain the burden of establishing negligence by what we 
call the preponderance of the evidence. What that is, I 
have explained, and I have illustrated. 

Now, if he shows negligence, then he must, by the pre¬ 
ponderance of the evidence, do something else. He must 
show that negligence, which he has established, was the 
proximate cause of his injuries, and here again, you run 
into a very familiar legal term, simple in its language, but 
still at the same time, like a lot of simple things, very dif¬ 
ficult to define. It has a very definite legal meaning. What 
is meant by ‘ 1 proximate cause”? By “proximate cause,” 
is meant that cause, without the intervention of any other 
cause, of like character, brings about the result 

In the language of every day, it means that which pushes 
the button and sets the whole chain of events in action, and 
accomplishes the result 

The plaintiff must show negligence as I have defined 
that term to you, and he must also show that the negligence 
which he establishes, if he does, was the proximate 
139 cause of his injury. 

Now, if he fails to establish negligence, that is the 
end of the case; your verdict is a verdict for the defendant; • 

and you are so instructed. 

If he establishes negligence, you must go a step further, 
and establish proximate causation. If he does that, you 
then come to the question of damages. 

• ••••••••• 

142 Now, however, as I have said, suppose that the 
defendant shows there was no negligence on his part, 
as I have indicated to you; and suppose he shows evidence 
that there was negligence upon the part of the plaintiff 
of a contributing character to the injury. Then the bur¬ 
den of proof, in that respect is upon the defendant to 




13 


143 show, by the same rule, applying the same standard, 
that the plaintiff was contributorily negligent, ajnd if 

he maintains that burden, as I have defined that terfcn to 
yon, then your verdict, under the circumstances, will be a 
verdict for the defendant. 

On the other hand, if he proves, as he must, by the j pre¬ 
ponderance of the evidence, the burden of proof in that re¬ 
spect is on him, that the plaintiff’s negligence alone caused 
his own injury, then, of course, under the circumstances, 
your verdict would be for the defendant, and you are so 
instructed. 

Now, at the end of every case, counsel have the 
and exercise it, as good counsel do, and you have very good 
counsel in this case, to suggest to the Court certain instruc¬ 
tions with respect to the law that the Court should give. 
Those instructions are passed upon by the Court usually in 
the absence of the jury. That was done in this particular 
case. And, therefore, with respect to the law in the case, 
although I have covered it very generally in my charge, I 
now instruct you specifically. 

First of all, that you are instructed that no presumption 
of negligence whatever arises from the mere happening of 
the accident in this case. There is such a thing as an un¬ 
avoidable accident. It merely means that no one was Neg¬ 
ligent. On the contrary, the legal presumption is tihat 
reasonable care was exercised by both sides, the 

144 burden of proof is on the plaintiff to overcome this 
presumption, which operates in favor of the defend¬ 
ant and to prove by the preponderance of the evidence that 
the defendant was guilty of negligence and that such negli¬ 
gence was the proximate cause of the accident. 

On the other hand, as I have indicated to you, where ihe 
defendant claims that the plaintiff was negligent, the pre¬ 
sumption runs in his favor, that he was not exercising due 
care, and the burden of proof is on the defendant to prove 
that the plaintiff was negligent. j 

You are instructed that no presumption of negligence 
arises whatever from the mere fact that the defendant’s 
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truck slid or skidded at the time and place of the collision 
in this case. Negligence must be proved, as I have indi¬ 
cated to you. 

You are instructed, if you find by a preponderance of the 
evidence, that the defendant was on the left of the center 
of the highway, although this may not be negligence on his 
part, yet his action is strong evidence where such violation 
proximately causes a collision. 

Having in mind that this case is being decided under the 
law of Maryland, with that you are not concerned, whether 
it is the law of Maryland or the District of Columbia, be¬ 
cause I am giving you the law of Maryland. 

In a situation of this character, the plaintiff has 
145 introduced certain statutes of the State of Maryland 
with respect to the operation of motor vehicles on 
highways. One is 156-A: 

“No person shall operate a vehicle as defined in this ar¬ 
ticle over any public highway of the State recklessly or at 
a rate of speed greater than is reasonable and proper, hav¬ 
ing regard to the width, traffic, and use of the highway, or 
so as to endanger the property and life or limb of any per¬ 
son, or without due regard to wear upon the said highway. ’ ’ 

That is the standard of care incorporated in the law, 
concerning which I instructed you a few minutes ago. 

A violation of that section is evidence of negligence. It 
is not negligence itself. It is evidence of negligence. 

So, with respect to the driving of a vehicle on a highway 
at a greater speed than is reasonable and prudent under 
the conditions then existing—a violation of that section 
would be evidence of negligence. 

Then you are also instructed that if you find from the 
preponderance of the evidence that the defendant violated 
this traffic law: 

“Drivers of vehicles proceeding in opposite directions 
shall pass each other to the right, and upon roadways hav¬ 
ing width for not more than one line of traffic in each direc¬ 
tion, each driver shall give to the other at least one- 
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146 half of the main traveled portion of the roadway as 
nearly as possible.” 

That is predicated on common sense. That is the stand¬ 
ard of care incorporated in law. 

The defendant in this case has said—conceding perhaps 
that yon might possibly find npon all of the evidence Mr. 
Hilland made in his argument—that the defendant was on 
the wrong side of the road, he was on that side by virtue 
of conditions of the road—with that aspect of the matter 
the courts of Maryland have already spoken. 

If you should find that the defendant was not on the 
right half of the road, the Maryland courts have said: j 

“While a driver who violates this statutory rule may hot 
necessarily be negligent, his action is strong evidence i of 
negligence where such violation directly and proximately 
causes a collision”— 

Note what the Court said. It does not say, “. . .by vir¬ 
tue of the fact he may be on the wrong side of the road and 
therefore he is responsible for what happened,” not at all. 

It says that his action, while it may not necessarily be 
negligent, it is strong evidence of negligence where bis 
presence directly and proximately causes the accident. 

What is meant by “proximate cause,” you have already 
been informed. 

So, therefore, under those circumstances, the bur- 

147 den is upon the defendant to show that the condition 
of the road caused him to be rightfully on the other 

side of the road. 

Do I make it clear t 

The defendant says here, by virtue of snow and ice, “I 
was on the wrong side of the road.” He has to prove it. 
If you should find that his being on the road directly and 
proximately caused the accident, because being on the 
wrong side of the road is a violation of the statute bf 
Maryland. 

And then again, another section of the statute states 
this: i 
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“Upon all roadways of sufficient width, vehicles shall be 
driven npon the right half of the roadway.'” I have ex¬ 
plained that. 


148 Yon are instructed that a person who, without 
negligence on his part, is suddenly confronted with 

unexpected and imminent danger, or circumstances which 
create a reasonable apprehension of imminent danger, 
either to himself or to others, is not expected, nor is he re¬ 
quired to use the same judgment and prudence that is re¬ 
quired of him in the exercise of ordinary care, in calmer 
and more deliberate moments. His duty is to exercise only 
the care that an ordinarily prudent person would exercise 
if confronted with an unexpected danger. 

Here again you have the instruction of the stand- 

149 ard. What is the standard? It is what an ordi¬ 
narily produce person would do under the circum¬ 
stances. That is the text you apply. 

If at that moment, he does what appears to him to be 
the best thing to do, and if his choice and manner of action 
are the same as might have been followed by any ordi¬ 
narily prudent person under the same conditions, that is all 
that is required of him, and you are so instructed. 


150 Mr. Hilland: May we approach the bench? 

The Court: Yes. 

(Whereupon, counsel approached the bench, and the fol¬ 
lowing proceedings were had out of the hearing of the 
jury:) 

Mr. Hilland: I want to object to the plaintiff’s instruc¬ 
tion No. 2. That is the one on the presence on the wrong 
side of the road being strong evidence. We have alrady 
discussed that. Then, I think the instruction on unavoid¬ 
able accident out to be cleared up. 

The Court: All right I thought I covered that. 

Mr. Hilland: No. 4 for the defendant. 

Mr. Brick: On No. 5, you just read the top. 
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(Whereupon, counsel resumed their places at the coun¬ 
sel table, and the following proceedings were had in open 
court:) 

The Court: Members of the jury, counsel has asked me 
to clarify two aspects of the instructions given, which I 
will 

If you find that the defendant violated the following traf¬ 
fic laws of the State of Maryland, Section 162: 

“Upon all roadways of sufficient width a vehicle shall be 
driven upon the right half of the roadway, except as! fol¬ 
lows : 

(1) when overtaking and passing another vehicle pro¬ 
ceeding in the same direction under the rules governing 
such movement: 

“(2) When the right half of a roadway is closed 
151 to traffic while under construction or repair; 

“(3) upon a roadway divided into three marked 
lanes for traffic under the rules applicable therein; or | 

“(4) upon a roadway designated and sign posted for 
one-way traffic.” 

All of these are based on common sense. 

Then, again, with reference to unavoidable accident, or 
inevitable accident. I thought I cleared that up, but coun¬ 
sel would like to have me say one more word with respect 
to it. 

These terms do not literally mean that it was not possible 
for such an accident to be avoided. They simply mtean 
that an accident occurred without having proximately been 
caused by negligence. I thought I said that. I will say 
it again, in case there is any doubt about it. Even if such 
an accident could have been avoided by exercise of excep¬ 
tional foresight, skill, or caution, still no one may be held 
liable for injuries resulting from it. Both negligence and 
proximate cause are requisites for finding liability. : I 
thought I made that dear. 
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COUNTERSTATEMENT OF QUESTION PRESENTED 

In the opinion of appellee, the question is: 

Is it reversible error for the court to instruct the jury- 
under the Maryland law that proof that defendant’s car 
was on the wrong side of the road in violation of the 
Maryland statute was not negligence but was strong evi¬ 
dence of negligence and that if its presence there was 
the proximate cause of the collision then the burden 
was on defendant to • explain its presence there, where 
the court also instructed the jury that the burden of 
proof by a preponderance of the evidence was upon the 
plaintiff and did not require defendant’s explanation to 
be by a preponderance of the evidence? 
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COUNTERSTATEMENT OF THE CASE 
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■ 

Appellant’s statement of the case correctly sets forth 
the challenged portion of the court’s charge to the jury. 
It should be noted, in addition, however, that the court 
instructed the jury as to plaintiff’s burden to prove his 
case by the preponderance of the evidence, fully and 
clearly explaining the meaning of burden of proof (App. 
10, 11). At many points, throughout the course of! his 
instructions, the court reiterated to the jury plaintiff’s 
burden of proof by a preponderance of the evidence (App. 
12,13,14). i 
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SUMMARY OF ARGUMENT 




*. • * *, 4 » /' ^ r /'‘ ■- • * !.'V 4 ' , ^V'*' ,r ' * '» ’ * * t *• * *' * * 

The trial court did not instruct the jury that the bur¬ 
den of proof shifted to the defendant There is an im¬ 
portant distinction between burden of proof and burden 
of producing evidence. The Maryland Court of Appeals 
placed the latter burden upon a defendant in a case where 
defendant’s car was on the wrong side of the highway 
and its presence there was the proximate cause of a 
collision.* The trial court clearly distinguished between 
the two burdens, by fully instructing the jury as to 
plaintiff’s burden to prove his case by a preponderance 
of the evidence, and as to defendant’s burden to prove 
contributory negligence by a preponderance of the evi¬ 
dence, and by not requiring defendant’s explanation, of 
his presence on the wrong side of the road to be by a 
preponderance of the evidence. 


The trial court correctly instructed the jury that proof 
of violation of the Maryland statute was strong evidence 
of negligence. The Maryland Court of Appeals has so 
held,* and our court was careful to point out to the jury 
that it was not negligence per se, but only evidence of 
negligence (App. 14,15). 


ARGUMENT 


The Court did not instruct the jury that the burden of 
proof shifted to defendant. That is not the court’s in¬ 
struction, nor the effect of it. Many times the court 
told the jury that the burden of proof by a preponder¬ 
ance of the evidence rested upon the plaintiff (App. 10- 
17). That particular portion of his instruction which is 
here challenged by appellant simply charged the jury cor¬ 
rectly as to the effect of proof that defendant had vio¬ 
lated the Maryland Statute. 


* CrunkUton v. Hook, 185 Md. 1, 42 A. 2d. 517, 519. 
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In other words,'onr feotitt made it" deMr ; t6 the jury that 
the plaintiff had first to convince them, by a preponder¬ 
ance of the e^d^ce^ ff^ J d^epd^i w, - w^ £ bn" the 

wrong side of the'. road and that its wrongful presence 
there was the proximate cause of the accident,' before the 
defendant was called upon to respond- But, iftheydid 
believe those facts, then the burden (not the burden of 
proof) was upon the defendant to explain its presence 
there, i.e.: to prove'that the snow and ice caused it to 
be there, and the court did not require it to prove that 
defense by a preponderance of the evidence. Further¬ 
more, it is significant that the court clearly told thb jury 
that defendant’s other defense, to-wit: contributory neg¬ 
ligence, must be proved by a preponderance of the evi¬ 
dence (App. 12, 13). Thus, the Jury was told upon what 
point (and only that point) the defendant carried the 
burden of proof by a preponderance of the evidence. 

, . . • . • V , I 

Yet all of the authorities cited by appellant are con¬ 
cerned with the legal effect of proof of certain evijdence 
and simply substantiate appellant’s contention that the 
burden of proof does not shift. We have no quarrel 
with that contention. The Maryland Court of Appeals 
has already spoken, more than once, as to the legal Effect 
of proof that defendant’s car was to the left of the 
center of the road in violation of the Maryland statute. 

See: . : ' . ] 

Crurikilton v. Hook, 185 Md. 1, 42 A. 2d. 517, 519 
(1945) 

On appeal from judgment entered on jury verdicl for 
plaintiff, defendant contended the evidence was legally 
insufficient to go to the jury. The Court, after quoting 
the Maryland Code provision requiring vehicles to keep 
to the right of the highway, held: 

“While a driver who violates this statutory rule 
may not necessarily be negligent, his action is strong 
evidence of negligence where such violation directly 
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, and proximately causes a collision, and the burden 
is then on him to show that the condition of the road 
or an emergency in traffic had caused him to right¬ 
fully be on the left side of the road.”- ' ' 

The case of Consolidated Gas & Electric Light and 
Power Co. v. O'Neill, 175 Md. 47, 51, 200 A. 359, is to 
the same effect, and likewise holds that the “burden is 
then on the defendant to explain his presence there and 
to show whether the condition of the road or an emer¬ 
gency in the traffic had caused him to rightfully be 
there.” 

' True it is, that the Maryland Court did not state that 
that burden was a burden of proof by a preponderance 
of the evidence, as distinguished from a burden of pro¬ 
ducing evidence, but it is likewise true that our court in 
its instruction did not thrust the burden of proof by a 
preponderance of the evidence upon the defendant, but 
placed upon it only that burden with which it had been 
laden by the Maryland Court. 

Appellant appears to take the position that even though 
that might be the law in Maryland, it was error for the 
court to so instruct the jury. He contends that the court 
should not have instructed upon the question at all, or 
should have employed a different set of words to those 
used by the Maryland Court. But appellant cites no 
authority to support this contention. 

We submit that the following authorities are aptly ap¬ 
propriate to the precise point before the Court for de¬ 
termination in this case. 

Shulte v. Ahern, 22 Cal. App. 2d. 460, 71 P. 2d. 340, 
344 (1937) 

This was a negligence action where plaintiff was struck 
by defendant’s automobile. Plaintiff produced evidence 
that defendant’s automobile was not driven as near to 
the right curb as it might have been, in violation of a 
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statute then in effect. The Court affirmed the following 
instruction: 

• - - ... - • . . I 

“You are instructed that in this case the burden of 
proof of negligence rests upon the plaintiff; that if 
the plaintiff makes a prima facie showing of negli¬ 
gence by the defendant, the burden is then thrown 
upon the defendant to disprove it. (italics ohrs)”* 

In approving the instruction, the court held: 

* . . • ♦ • • . .1 

“Of course, as appellant states, the burden of proof 
never shifts from the party maintaining the affirma¬ 
tive of an issue, but, as respondent says, the burden 
of producing evidence to meet his prima facie case 
does pass to his opponent. The instruction cor¬ 
rectly distinguishes between these two different bur¬ 
dens for one alone is qualified by the addition of the 
phrase ‘of proof’. The two clauses are not cbntra- 
dictory. The second correctly means that the burden 
of producing evidence to meet respondent’s prima 
facie case rested upon appellant. The latter meets 
and therefore disproves the former’s prima facie 
case when he balances it evenly without proving ab¬ 
sence of negligence by a preponderance of the evi¬ 
dence. Smith v. Hollander, 85 Cal. App. 535, 259 P. 
958. Any uncertainty as to its meaning was removed 
by other instructions, which, as appellant concedes, 
correctly and completely stated the rules as to the 
burden of proof and the preponderance of evidence.” 

Similarly, in out case, the trial court’s instruction 
makes a clear and coherent distinction between the two 
burdens, laying the burden of proof by a preponderance 
of the evidence upon the plaintiff, and the burden of 
producing evidence to meet plaintiff’s prima facie case 
(or, specifically, to prove that the condition of the road 
caused him rightfully to be on the wrong side of the 
road) not by a preponderance of the evidence upon the 
defendant. One has but to examine the court’s words 
immediately preceding, the part to which protest is 


i 



* Italics supplied by the court. 
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lodged to find the court once again requiring plaintiff’s 
proof to be by a preponderance of the evidence (J. A.. 

Colorado had before it the same question which pre¬ 
sents itself in this case. See: • ' 

> ► ' 1 .* - * f • • • ■****• * ,> 

Seeing Denver Co. v. Morgan, 185 P. 339, 341, 66 
Colo. 565 (1919) - • ' <*'•• 

The facts are revealed in the instruction quoted below, 
to which defendant objected upon the ground that it er¬ 
roneously placed the burden of proof upon defendant. 

“Instruction No. 3 reads as follows: 

‘The uncontradicted evidence shows that the plain¬ 
tiff was a passenger for hire in an automobile oper¬ 
ated by an employee of the defendant and that while 
ascending a hill the automobile suddenly went back¬ 
ward some distance down the hill and turned on its 
side, thereby injuring the plaintiff. These circum¬ 
stances raise the presumption that the accident oc¬ 
curred through negligence on the part of the de- 
• fendant, and the burden is thereby cast upon the 
defendant to show the absence of such negligence on 
the part of the defendant and its driver, or that such 
negligence did not proximately cause the accident. 
Your verdict, therefore, should be for the plaintiiff, 
unless you find from the evidence that the defendant 
and its driver were not negligent, or, if they were 
negligent, that their negligence did not proximately 
cause the accident, in which event your verdict 
should be for the defendant.’ ” 

In holding this instruction proper, the Court held: 

“No complaint is made of the recital of facts, or of 
the statement contained in the instruction regarding 
the presumption of negligence, but it is contended 
that by this instruction above quoted the burden of 
proof was shifted upon the defendant. This conten¬ 
tion cannot be upheld. The instruction does not re¬ 
lieve the plaintiff of the burden resting upon him, 
on the whole case, of showing negligence on the 
part of the defendant, and therefore does not con- 
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flict with Instruction No. 1 upon the matter iof the 
burden of proof. It merely requires the defendant to 
refute the prima facie case made against it. "While 
the burden of proof, in the sense that the phrase 
means ‘the necessity of establishing the existence of 
a certain fact by evidence which preponderates® rests 
upon the plaintiff throughout the trial, yet, as stated 
in 29 Cyc. 599, where plaintiffs evidence established 
a prima facie case of negligence the burden rests 
on the defendant to overcome or refute the presump¬ 
tion of negligence so established. Instruction No. 3 
does no more than to correctly apply the rule last 
mentioned, and is in accord with the decisions of 
this Court.” 

Again, in Missouri, we find a similar instruction ap¬ 
proved by the Court in the case of: - 

I 

Hartnett v. May Department Stores Co., 85 $. W. 

2d. 644, 645, 231 Mo. App. 1116 (1935) 

'! 

The lower court instructed the jury as follows: 

“The court instructs the jury that if you find and 
believe from the evidence that the plaintiff was a 
passenger upon the escalator mentioned in evidence 
and that while plaintiff was upon said escalator the 
same stopped and violently jerked, jarred and jolted 
and plaintiff was violently jerked, jarred, jolted and 
thrown, and that the action of the escalator, under 
the circumstances, was unusual and extraordinary, 
and that plaintiff was injured thereby, then you may 
infer that it was occasioned by some negligence of 
defendant, and the burden of bringing forward evi¬ 
dence is upon the defendant to rebut this inference 
of negligence and establish the fact that there was 
no negligence on its part, and that the injuries re¬ 
sulted from some cause which the highest degree of 
care would not have avoided.” 

i 

The lower court also instructed the jury as to plain¬ 
tiff’s burden of proof to establish negligence by a pre¬ 
ponderance of the evidence. On appeal defendant com¬ 
plained of the instruction that it placed upon the defend- 
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ant the burden of showing that the unusual jerking or 
jolting of the escalator did not result from any negli¬ 
gence on its part After clearly making the distinction 
between an instruction which shifts the burden of proof 
and requires defendant to show by a preponderance of 
the evidence, and one which simply places the burden of 
explaining or going forward with the evidence, the appel¬ 
late court held the instruction, casting only the burden 
of explaining or going forward with the evidence upon 
the defendant, was proper and affirmed the lower court 

Also, in a recent decision in Mississippi, involving 
injuries caused by collapse of a building, the Supreme 
Court discussed the propriety of court instructions upon 
defendants burden to explain. What the court had to 
say might be termed dicta, but if it is, then it is good 
dicta and found its way into A. L. R. See: 

Block v. Brown , 201 Miss. 653, 662, 29 So. 2d. 665, 
173 A. L. R. 874, (1947) 

“ # • * The plaintiff is therefore entitled to an in¬ 
struction stating, in substance, that proper and ade¬ 
quate proof of collapse places some burden upon 
the defendant. The extent of this defensive burden 
is at most merely to adjust the scales to equipoise 
but not to preponderance. As stated, a mere gen¬ 
eral issue plea imposes no greater burden than this. 
Such an instruction would recognize the rights and 
responsibilities of each, which fixes and maintains 
the initial burden of preponderant proof upon the 
plaintiff, yet advises the jury that a burden, albeit 
of proceeding, is to be placed upon the defendant to 
make some explanation, which, taken in connection 
with the fact of collapse, defendant’s rebuttal and 
plaintiff’s answer thereto, will depress plaintiff’s 
proof below a preponderance, and that this burden 
devolves upon the defendant upon mere proof of the 
collapse. We refer, throughout, of course, to proof 
upon the issue of negligence vel non. 

The task of so framing an instruction as to employ 
precisely the principles as above stated, and at the 




same time in language that will not mislead but en¬ 
lighten the average jury is not an. easy one, as may 
be readily appreciated, but it is a task which be¬ 
longs to counsel and the presiding judge in the court 
of original jurisdiction and not to us here—we re¬ 
view but do not originate.” j 

I 

Thus, we submit that the court correctly charged the 
jury in our case. If proof that defendant’s car was on 
the wrong side of the road in violation of a Maryland 
statute is strong evidence of negligence and if the bur¬ 
den is then upon the defendant to explain his presence 
there, upon what principle can it be said that the Court 
may not so advise the jury? Otherwise, the jury must 
surely be left groping in the dark as to the legal effect 
of proof. 

Verily, the burden of proof by preponderance pf the 
evidence and the burden of producing evidence are two 
vitally different legal principles and we submit that our 
court did a splendid job of drawing a clear and lucid 
picture for the jury of that fine line of demarcation be¬ 
tween them, placing each burden where it rightfully 
rested. 

CONCLUSION 


In conclusion, appellee submits that there is no re¬ 
versible error in the trial court’s instruction and Appel¬ 
lee’s judgment should be affirmed. j 

Bcspectfully submitted, 

Albert Brick, 

Attorney for Appellee 
517 Denrike Bldg. 

Washington 5, D. C. 


